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PARTIES INVOLVED IN THE CASE: 

 

●​ Petitioners:  

The petitioners in this case were individuals who challenged the 
constitutionality of Section 377 of the Indian Penal Code (IPC). Navtej Singh 
Johar, a renowned dancer and Bharatanatyam teacher, was the lead petitioner. 
Additional petitioners included Sunil Mehra, Ritu Dalmia, Aman Nath, Keshav 
Suri, Ayesha Kapur, and others. They represented members of the LGBTQ+ 
community who sought the decriminalization of consensual sexual acts 
between adults of the same gender. 

 
●​ Respondent:  
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The respondent in this case was the Union of India represented through the 
Secretary, Ministry of Law and Justice. The Union of India, as the central 
government entity responsible for the administration of justice and the 
enactment of laws, was the primary defendant defending the constitutionality 
of Section 377 IPC. 

 
 
 
ACTS AND SECTIONS INVOLVED: 

 

●​ Indian Penal Code (IPC): 

Section 377: This provision of the IPC criminalized "unnatural offenses," including 
consensual sexual acts between adults of the same gender. The primary issue in the 
case was the constitutional validity of this section. 

 
 

●​ Constitution of India: 
 
Article 14: This article ensures the right to equality before the law and equal 
protection under the law throughout the territory of India. The petitioners argued 
that Section 377 violated this fundamental right by discriminating against 
individuals based on their sexual orientation. 
 
Article 15: Article 15 bars discrimination on the basis of religion, race, caste, sex, 
or place of birth. The petitioners contended that 
 
Section 377 contravened this provision by discriminating against 
individuals based on their sexual orientation or gender identity. 
 
Article 19(1)(a): This article safeguards the right to freedom of speech and 
expression. 
The petitioners argued that Section 377 inhibited the freedom of expression 
by criminalizing certain forms of gender expression within the LGBTQ+ 
community. 
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Article 21: Article 21 ensures the right to life and personal freedom. The 
petitioners contended that Section 377 violated this right by impeding 
individuals' autonomy over their intimate choices and undermining their 
inherent dignity. 

 
 
CASE LAWS: 

 
●​ NALSA v. Union of India: This historic case acknowledged the rights of 

transgender individuals and upheld their right to self-identify their gender. 
 

●​ Justice K.S. Puttaswamy (Retd.) v. Union of India: Widely referred to as the 
Aadhaar judgment, this case affirmed that the fundamental right to privacy is an 
essential aspect of the right to life and personal liberty guaranteed under Article 
21 of the Constitution. 

 

 
FACTS: 

 
 
On April 26, 2016, Navtej Singh Johar, a dancer and member of the LGBT community, 
along with four others, filed a writ petition challenging the constitutional validity of Section 
377 of the Indian Penal Code. This section criminalized consensual same-sex relations 
between adults in private, sparking ongoing debate in India. 
The petitioners sought recognition of key rights, including the "right to sexuality" and "right 
to sexual autonomy," emphasizing individual freedom in matters of sexual orientation and 
expression. They also urged the court to affirm the "right to choose a sexual partner" as part 
of the fundamental right to life under Article 21 of the Constitution. 
Their ultimate goal was to have Section 377 declared unconstitutional, representing a major 
step toward securing legal recognition, dignity, and fundamental rights for the LGBTQ+ 
community in India. 
 

ISSUES: 
 
The central question in this case revolved around the constitutional validity of Section 377 
of the IPC. 
The court addressed several key issues in determining whether Section 377 of the IPC was 
constitutional or not: 
 

●​ Does Section 377 of the IPC infringe upon the Right to Equality guaranteed under 
Article 14 of the Constitution? 
 

●​  Does Section 377 of the IPC violate the Freedom of Speech and Expression as 
protected under Article 19 of the Constitution? 

 
●​ Does Section 377 of the IPC infringe upon the Right to Life with dignity as 

guaranteed under Article 21 of the Constitution? 
 

●​ Does discrimination based on sexual orientation under Section 377 of the IPC breach 
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the provisions of Article 15 of the Constitution? 
 

●​ Was the Supreme Court's reasoning in the Suresh Kumar Koushal judgment 
appropriate in its interpretation of morality as social morality? 

 
HOLDING: 
 
In Navtej Singh Johar v. Union of India, the Supreme Court applied the rule of law to assess 
the constitutionality of Section 377 of the IPC, which criminalized consensual homosexual 
acts between adults. The Court conducted a thorough constitutional analysis, focusing on 
Articles 14, 15, 19, and 21, to determine whether the law violated fundamental rights such as 
equality, non-discrimination, freedom of expression, and personal liberty. 
 
Exercising judicial review, the Court evaluated whether Section 377 conformed to 
constitutional principles. It emphasized that the law infringed upon the privacy, dignity, and 
autonomy of LGBTQ+ individuals and failed the tests of reasonableness and proportionality 
required for any restriction on fundamental rights. 
 
The judgment reinforced the principles of equality and non-discrimination, stating that 
criminalizing same-sex relations based solely on sexual orientation was unconstitutional. By 
striking down the relevant parts of Section 377, the Court upheld constitutional values and 
reaffirmed its commitment to justice, individual rights, and the rule of law. 
 

PROCEDURAL HISTORY: 
 

In July 2009, the Delhi High Court made a landmark decision in the case of Naz 
Foundation v. Govt. of NCT of Delhi, where it held certain portions of Section 377 of 
the Indian Penal Code (IPC) unconstitutional. This decision was a significant step 
forward in recognizing the rights of individuals belonging to the LGBTQ+ community 
in India. However, the judgment faced opposition from various quarters, including 
individuals and religious groups, who contested its validity. 

 
Subsequently, the matter reached the Supreme Court of India, which rendered its 
verdict in 2013 in the case of Suresh Kumar Koushal v. Naz Foundation. Contrary to 
the Delhi High Court's ruling, the Supreme Court overturned the decision and 
reinstated the legality of Section 377 IPC. The Supreme Court's judgment effectively 
nullified the progress made by the Delhi High Court, reverting to the previous status 
quo regarding the criminalization of same-sex relations. 

 
RATIONALE: 

 
In the Navtej Singh Johar v. Union of India case, the Supreme Court declared that Section 
377 of the Indian Penal Code was unconstitutional insofar as it criminalized consensual 
same-sex relationships between adults. The Court held that this provision violated several 
fundamental rights guaranteed by the Constitution, including equality, non-discrimination, 
personal liberty, and freedom of expression. 
The judgment highlighted that Section 377 infringed on the dignity and privacy of 
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individuals by penalizing their personal and intimate choices. It also recognized that the 
law perpetuated discrimination and societal stigma against the LGBTQ+ community, 
further marginalizing an already vulnerable group. 
Referencing international human rights standards, the Court emphasized India's duty to 
protect all individuals from discrimination based on sexual orientation or gender identity. It 
also acknowledged the importance of evolving legal interpretations to reflect changing 
societal values, ensuring that every individual is treated with dignity and afforded equal 
rights in a democratic society. 
 
ARGUMENTS PRESENTED FROM THE PETITIONER’S SIDE: 

 
The opposition to Section 377 of the IPC centers on the argument that homosexuality is a 
natural aspect of individual identity and not a disorder. Criminalizing it violates Article 21 
by undermining personal dignity and gender identity. With the LGBTQIA+ community 
comprising a significant portion of the population, denial of their rights due to societal 
disapproval is unjust. 
Section 377, a relic of colonial-era morality, promotes discrimination and abuse, and its 
continued enforcement infringes on key fundamental rights such as privacy, equality, and 
freedom of expression. Critics draw parallels between same-sex relationships and inter-caste 
marriages, both involving the right to choose one’s partner—rights that courts must uphold, 
regardless of public opinion. 
Furthermore, the section is vague and arbitrary, using undefined terms like "carnal 
intercourse against the order of nature," which makes it constitutionally questionable under 
Article 14. It also violates Article 15 by allowing discrimination based on the sex of one’s 
partner. 
 

 

ARGUMENTS PRESENTED FROM RESPONDENT’S SIDE: 
 
Opponents of decriminalizing Section 377 argued that its repeal could undermine traditional 
Indian family values and promote the misuse of homosexual acts for commercial purposes, 
especially among the youth. They also raised health concerns, citing a potential rise in 
HIV/AIDS cases. 
 
They asserted that India's unique cultural and religious landscape differs from countries 
where homosexuality has been decriminalized, making foreign legal standards inapplicable. 
They further emphasized that fundamental rights are not absolute and warned that 
decriminalization might infringe upon religious freedoms protected under Article 25. 
Some suggested that instead of repealing the law entirely, Section 377 could be revised to 
specifically target non-consensual acts. They also maintained that the law serves a protective 
role in society and aligns with the objectives of criminal legislation. 
 
Lastly, they argued that Article 15 prohibits discrimination based on sex, not sexual 
orientation, and therefore Section 377 does not violate it. They also claimed the section is 
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constitutionally valid under Article 14, as it simply defines and penalizes a specific offence. 
 

JUDGEMENT: 
 

The bench meticulously examined the constitutional implications of Section 377 of the 
Indian Penal Code (IPC), recognizing its discriminatory impact on individuals based on 
their sexual orientation and/or gender identity. They delineated the following 
constitutional violations: 

 
●​ Violation of Articles 14 and 15: The bench found that Section 377 contravened 

the principles of equality enshrined in Articles 14 and 15 of the Constitution. 
By discriminating against individuals on the basis of their sexual orientation 
and/or gender identity, Section 377 undermined the right to equality before the 
law and prohibited discrimination on grounds of sex. 

 
●​ Violation of Article 21: The bench ruled that Section 377 infringed upon the 

fundamental rights to life, dignity, and autonomy of personal choice 
guaranteed under Article 21 of the Constitution. Criminalizing consensual 
sexual acts between adults in private not only impeded individuals' autonomy 
over their intimate choices but also violated their inherent dignity as human 
beings. 

 
●​ Violation of Article 19(1)(a): The bench further concluded that Section 377 

impeded the ability of LGBTQ+ individuals to fully express their identity, 
thereby violating the right to freedom of expression under Article 19(1)(a) of the 
Constitution. By criminalizing certain forms of gender expression and intimate 
conduct, Section 377 curtailed individuals' freedom to express themselves 
authentically. 

 
The bench drew upon recent landmark judgments, including NALSA v. Union of 
India (which recognized transgender identity) and Justice K.S. Puttaswamy v. Union 
of India (which recognized the fundamental right to privacy), to support their 
reasoning and interpretation of constitutional rights.  
In contrast, the bench criticized the rationale employed in the 2013 case of Suresh 
Kumar Koushal v. Naz Foundation, which upheld the constitutionality of Section 
377. They rejected the "miniscule minority rationale" relied upon in Suresh Koushal, 
emphasizing that the Constitution guarantees fundamental rights to all citizens, 
irrespective of sexual orientation or gender identity. The bench asserted the court's 
duty to uphold "constitutional morality" rather than bowing to "popular morality." 

 
 
Ultimately, the five-judge bench of the Indian Supreme Court unanimously declared 
that Section 377, insofar as it applied to consensual sexual conduct between adults in 
private, was unconstitutional, marking a significant victory for LGBTQ+ rights and 
constitutional principles of equality and liberty. 
 
Frequently Asked Questions (FAQs) 
 
1. What was the main issue in the Navtej Singh Johar case? 
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The core issue was whether Section 377 of the Indian Penal Code, which criminalized 
consensual homosexual acts between adults, violated fundamental rights guaranteed 
under the Constitution of India. 
 
2. What is Section 377 of the Indian Penal Code? 
Section 377 was a colonial-era law that criminalized "carnal intercourse against the 
order of nature," which was interpreted to include homosexual acts. It imposed 
criminal penalties, even for consensual acts between adults in private. 
 
3. Who were the petitioners in this case? 
The petitioners were Navtej Singh Johar, a Bharatanatyam dancer, and other prominent 
members of the LGBTQ+ community, including Sunil Mehra, Ritu Dalmia, Aman 
Nath, Keshav Suri, and Ayesha Kapur. 
 
4. What constitutional rights did the petitioners argue were violated? 
The petitioners argued that Section 377 violated: 
 
Article 14: Right to Equality 
 
Article 15: Prohibition of Discrimination 
 
Article 19(1)(a): Freedom of Expression 
 
Article 21: Right to Life and Personal Liberty, including privacy and dignity. 
 
5. What was the final judgment of the Supreme Court in this case? 
The Supreme Court unanimously struck down Section 377 to the extent it criminalized 
consensual sexual conduct between adults in private, declaring it unconstitutional and 
violative of Articles 14, 15, 19, and 21. 
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